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Topic: Funding Trust-Owned Life Insurance – Selecting the Best 
Option.

MARKET TREND: Although a higher federal estate tax exemption means fewer 
families will face federal estate tax exposure, the use of trusts in life insurance 
plans will continue to serve numerous practical and tax planning needs.      

SYNOPSIS: Planning with trust-owned life insurance (“TOLI”) must consider 
the funding of premiums into the trust.  Numerous funding methods exist, 
including: (1) annual exclusion gifts, (2) lump-sum gifts of gift and GST tax 
exemption, (3) split-dollar arrangements, (4) installment sales to ILITs or (5) 
a combination thereof, with each method varying in terms of administrative 
complexity and tax-efficiency.         

TAKE AWAYS: TOLI is beneficial for creditor and beneficiary protection 
purposes, wealth management, state estate tax planning, and income tax 
planning. The selection of the best premium funding method will depend on each 
family’s particular circumstances and goals, and the level of on-going support 
they will have from their insurance, tax, and legal advisors (including policy and 
funding reviews). Generally, annual exclusion or lump sum gifts are the most 
efficient approach for individuals with estates closer to the $5 million federal 
estate tax exemption.  Larger estates, however, will benefit greatly from combining 
these gifts with more advanced funding methods, such as loans or installment 
sales, particularly given the current, low interest environment. 

PRIOR REPORTS: 13-08; 12-41; 12-28; 12-22

Prior to recent tax law changes, holding life insurance through an irrevocable trust 
was standard protocol for estate planning, and it continues to serve many practical 
purposes. Individuals, however, must consider the practicalities of trust funding 
in order to select the most suitable and tax-effective premium funding method for 
TOLI policies.  

WHY CONTINUE TO USE TOLI

Before 2013, most individuals placed life insurance into an irrevocable life 
insurance trust (“ILIT”) in order to prevent taxation of the life insurance 
proceeds in the insured’s estate.  The permanent increase in the federal estate 
tax exemption to $5.25 million,1 however, raises the question of whether many 
families still need ILITs for estate tax planning.  

Yet TOLI remains beneficial for numerous reasons.  A trust offers creditor 
protection for beneficiaries (as in cases of bankruptcy or divorce) and provides 
centralized (and possibly professional) wealth management, particularly for 
younger beneficiaries who are not prepared to handle large or sudden ascensions 
to wealth.  Further, ILITs limit exposure to state estate taxes in states with 
separate estate tax systems or no state income taxes, which typically have much 
lower exemptions than the federal estate tax exemption amount.
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Topic: Expanded California Insurance Solicitation Requirements for 
Seniors.  

MARKET TREND: The move to protect senior citizens continues in the 
insurance solicitation and sales process and may eventually expand to other 
products, such as long-term care and disability insurance, given the growing 
market for such products.

SYNOPSIS: Insurance brokers and agents in California must adhere to 
expanded regulation of the sale of insurance products to senior citizens 
age 65 and older.  Effective January 1, 2013, these regulations: (i) prohibit 
brokers and agents from delivering legal documents, other than insurance 
product documents, to a senior if the purpose of the meeting is to sell insur-
ance products; (ii) prevent brokers and agents from assisting senior veterans 
with obtaining veterans’ benefits if the broker or agent has a financial inter-
est in the transaction; (iii) place restrictions on advertising related to vet-
erans’ benefits assistance seminars or events, including specific statements 
that must be included in such advertising and prohibiting the misleading use 
of the names and logos of veterans organizations and agencies in advertise-
ments; and (iv) require brokers and agents to provide a stand-alone notice 
to the senior at least 24 hours (but not more than 14 days) prior to an initial 
meeting that is held in the senior’s home indicating that the purpose of the 
meeting is to sell insurance or to gather data for this purpose and providing 
information about each individual who will be attending the meeting.  

TAKE AWAYS: Although the solicitation requirements discussed in this 
report are specific to California, an aging U.S. population may generate 
greater nationwide scrutiny of how insurance products are sold to the public, 
particularly any practices that are perceived to confuse, mislead or deceive 
senior citizens.  Regardless of the state in which insurance brokers and 
agents operate, they should employ solicitation practices that are deemed to 
be fair and truthful, taking extra care when dealing with senior citizens.  

MAJOR REFERENCES: California Insurance Code §§ 785.4, 785.5, 787, 
and 789.10; California Business and Professions Code § 6175.3; California 
Civil Code §§1770(25)(A) and (B).

Effective January 1, 2013, California expanded its rules governing in-
home solicitations of insurance products to senior citizens aged 65 and 
older (“seniors”) and placed additional restrictions on advertising and 
solicitations to senior veterans.  

TARGETED ABUSES

The impetus for the new and expanded rules are concerns raised by senior 
citizen advocacy groups regarding practices used by some individuals in 
selling insurance policies and annuities to seniors.  Early public hearings 
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on the sale of insurance products to seniors highlighted instances where seniors were contacted by so-called 
“Medi-Cal advocates” who would convince seniors that they could qualify for Medi-Cal1 benefits by spending 
down their assets through the purchase of annuities.  More recently, purported “trust mills” have been 
employed where an attorney will draft a living trust and other estate planning documents for the senior and 
then a salesperson gains access to the senior’s home under the pretense of delivering the estate planning 
documents with the ultimate purpose of selling insurance products to the senior.

The new legislation also targets so-called “veterans’ advocates” who offer services to senior veterans to 
ostensibly help them qualify for the Veterans Aid and Attendance Program.  These “advocates” target wealthy 
senior veterans who do not otherwise qualify for the Veterans Aid and Attendance Program, counseling 
them to move assets into life insurance and deferred annuities so the senior veterans can qualify for benefits.  
Promoters also would use “free lunch” seminars to inform senior veterans about their entitlement to Veterans 
Aid and Attendance Program benefits – often marketing the seminars as if they were sponsored by non-profit 
veterans’ organizations or governmental agencies that assist veterans.  The promoters did not disclose the true 
purposes of the seminars, which were to collect financial data and sell insurance products.

NEW & EXPANDED SOLICITATION RULES

To curtail these potentially abusive practices, California has imposed new rules and expanded other rules in the 
California Insurance Code (“Cal. Ins. Code”) which govern the solicitation of insurance products to seniors in 
general and senior veterans in particular.

Prohibition Against Delivery of Estate Planning Documents – Cal. Ins. Code §785.4 

New Cal. Ins. Code §785.4, which targets the use of trust mills to sell insurance products, makes it unlawful 
for any insurance agent who is not an attorney to a deliver a living trust or other legal document, other than 
an insurance contract or other insurance product document, to a senior if a purpose of the delivery is to sell an 
insurance product.  

In addition, Cal. Ins. Code §785.4(b) makes it unlawful for any insurance agent who is licensed as an attorney 
to deliver a living trust or other legal document, other than an insurance contract or other insurance product 
document, to a senior unless the transaction is fair and reasonable to the client and the insurance agent/
attorney complies with the disclosure requirements of §6175.3 of the California Business and Professions Code.

Prohibition Against Participating in Obtaining Veteran’s Benefits – Cal. Ins. Code §785.5

New Cal. Ins. Code §785.5 prohibits an insurance broker or agent from assisting senior veterans with obtaining 
veterans’ benefits from the government unless the broker or agent has safeguards in place that would prevent 
any direct financial incentive to refer the senior to the program.

Restrictions on Advertising and Other Lead Generating Devices – Cal. Ins. Code §787

Cal. Ins. Code § 787 expands protections for senior veterans against confusing, deceptive or misleading 
insurance advertisements related to veterans’ benefits assistance.  Any advertisement for a seminar, 
presentation, workshop or similar event regarding veterans’ benefits must disclose that the promoters are not 
authorized to represent the senior veteran in the application for or appeal of veterans’ benefits.  This statement 
must also be made both verbally and in writing at the beginning of any such event.2 Further, advertising or 
promoting any such event regarding veterans’ benefits must include a specific statement that the event is 



not sponsored by, or affiliated with United States Department of Veterans Affairs, the California Department 
of Veterans Affairs, or other government agency.  This statement must be made again, both verbally and in 
writing, at the beginning of any such event.3 

The statute also adds veterans’ organizations and agencies and the United States Department of Veterans 
Affairs to the list of entities whose names and logos cannot be used in advertisements in a manner that could 
confuse, mislead or deceive the public or a prospective purchaser of insurance products into thinking the 
agency or organization is a sponsor of or endorses the event or product.  The term “advertisement” is expanded 
to include worksheets, questionnaires and other materials designed to collect personal or financial information 
about a prospective insured or purchaser of an annuity.  

In-Home Meeting Prerequisites – Cal. Ins. Code §789.10

The new legislation also significantly expands the advance notice provisions under Cal. Ins. Code §789.10.  Any 
person who meets with a senior in the senior’s home for purposes of selling, offering for sale or generating 
leads for the sale of life insurance (including annuities) must deliver a notice to the senior prior to the initial 
meeting that meets the following requirements:

• The notice must be provided to the senior at least 24 hours but not more than 14 days prior to the 
meeting. 

• If the agent has an existing relationship with the senior and the senior requests a meeting in his or her 
home the same day, then the 24 hour requirement is dismissed, but the agent must still deliver the 
notice to the senior prior to the in-home meeting. 

• The notice must be a stand-alone document. For example, it cannot be attached to or included with 
other documents or be printed on the back of another document. 

• The notice must be written in 16-point bold type. 

• The notice must provide all of the following, but only the following, information: 

• The agent’s full name as it appears on his or her insurance license. 

• The agent’s insurance license number. 

• The agent’s mailing address and telephone number as listed on his or her California insurance 
license. 

• The following disclosures: 

“(i) I am a licensed insurance agent.  My purpose for coming to your home is to see, discuss, and/  
  or deliver one of the following [indicate all that apply]:
  (___)  Life insurance, including annuities.
  (___)  Other insurance products [specify]: ________________________.

(ii) You have the right to have other persons present at the meeting, including family members,   
	 	 financial	advisors,	or	attorneys.	
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(iii) You have the right to end the meeting at any time. 

(iv)	 You	have	the	right	to	contact	the	Department	of	Insurance	for	information,	or	to	file	a		 	 	
  complaint.  [The notice must include the consumer assistance telephone numbers for the 
  Department of Insurance.] 

(v) The following individuals will be coming to your home:  [list all attendees, and insurance   
  license information, if applicable, for each person attending the meeting]”

In addition to expanding the information that must be included in the notice given to the senior prior to 
the meeting, Cal. Ins. Code §789.10 includes additional requirements for the actual meeting with a 
senior:

• Upon arrival at the senior’s home, and before making any statement (other than a greeting) or asking any 
questions, the person must inform the senior that the purpose of the meeting is to talk about 
insurance or gather information for a follow-up meeting to sell insurance, and provide the following 
additional information: 

• The names and titles of all persons arriving at the senior’s home. 

• The name of the insurer represented by the person (if known). 

• Each person attending the meeting must provide the senior with a business card or other written 
identification that provides the person’s name, business address, telephone number, and 
insurance license number. 

• Upon the senior asking the persons to leave, the meeting must immediately end and all persons 
attending the meeting must leave the senior’s home. 

Brokers and agents should keep a copy of the required notice and evidence of the delivery of the notice to the 
senior in the client’s files. 

TAKE-AWAYS

• Although the solicitation requirements discussed in this report are specific to California, an aging U.S. 
population may generate greater nationwide scrutiny of how insurance products are sold to the public, 
particularly any practices that are perceived to confuse, mislead or deceive senior citizens.  

• Regardless of the state in which insurance brokers and agents operate, care should be taken to employ 
solicitation practices that are deemed to be fair and truthful, taking extra care when dealing with senior 
citizens. 

• Brokers and agents will need to keep far more detailed files and records when selling products to seniors to 
document compliance with the statutory requirements.  Consideration should be given to whether a third 
party should attend in-home meeting with a senior to help verify compliance with the in-home solicitation 
requirements. 

• The expanded solicitation requirements may make conducting general seminars for seniors or 
communicating via social media much more complex.
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proceeds in the insured’s estate.  The permanent increase in the federal estate 
tax exemption to $5.25 million,1 however, raises the question of whether many 
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• Many estate planning sales are to older individuals and involve complex legal documents and issues.  
Separate meetings will be required to deliver any estate planning documents to the senior.

NOTES
1 “Medi-Cal” refers to the California Medicaid welfare program, which is also known as the California Medical Assistance Program.
2 See California Civil Code § 1770(25)(A). 
3 See California Civil Code § 1770(25)(B). 

In order to comply with requirements imposed by the IRS which may apply to the Washington 
Report as distributed or as re-circulated by our members, please be advised of the following:

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT BE 
USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE IMPOSED 
BY THE INTERNAL REVENUE SERVICE.

In the event that this Washington Report is also considered to be a “marketed opinion” within 
the meaning of the IRS guidance, then, as required by the IRS, please be further advised of the 
following:

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR MARKETING 
OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, 
BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE FROM AN 
INDEPENDENT TAX ADVISOR.
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